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IN THE

UNITED STATES CIRCUIT COURT OF APPEALS

rOR THE NINTH CIRCUIT

DANA W. BROWN, as assignee of, and as

party substituted for The Manhattan Assur-

ance Company, Ltd., et al.,

Appellant,

vs.

THE MERCHANTS' MARINE INSUR-

ANCE COMPANY, LTD., ef al,

Appellees.

BRIEF OF APPELLEES

STATEMENT AND ARGUMENT.

The proctor for the appellees in this proceeding, in

view of the record on file in this court, finds it necessary

to make a statement covering the liistoiy of tlie litigation.

Immediately after the collision on April 23rd, 1899,

the Puget Sound & Alaska Steamship Company, owner



of the "City of Kingstori, " tiled its libel in the United

States District Coairt for the District of Washington. The

value of tha "Kingston" was alleged to be $140,000.00,

and the "Glenogle" was charged to be wholly at fault.

The "Glenogle" filed a cross libel charging the "King-

ston" with being wholly at fault. During the progress of

the litigation, certain insurers of the "Kingston" re-

quested the privilege of participating in the litigation.

The litigation terminated with the decree of the court find

ing mutual fault of the two ships. The value of the

"Kingston" was found to be $140,000.00; the damage to

the "Glenogle" was found to be $28,870.00. Certain bag-

gage, freight and express claims entered into the calcula-

tion, so that the net judgment against the "Glenogle" was

$59,015.00, which amount, with interest, was paid into

court after payment of disbursements of the libelant,

amounting to $l,(il7,46, and disbursements incurred by

certain underwriters, amounting to $132.11. proctors' fees,

baggage claims, etc. The decree in the main action was

entered in the District ( Vmrt }tlay 27th, 190.3. Subsequent

to this decree and the payment of the judgment into court,

there appears from a decree found in the ]>rinted record,

beginning at page 31, to have been an arbitration. It also

appears from said decree, on page 33 of the printed rec-

ord, that the F/Uglish underwriters now a]>pearing here as

appellees were not u]) to that time parties to the ]>roceed-

ing. There does not a]i]iear to have been any formal in-

tervention by any of the underwriters. The issue between

the owner of the "Kingston" and the Insurance Compan-

ies, except these appellees, a]i]>ears from the record to



liave been settled by agreement, and the only judicial ac-

tion was an order of the court disti ibuting tiie fund in the

registry of the court according to that agreement, reserv-

ing to these api>e!lees, who were not parties to the agree-

ment, the right to inten^ene. The first a])pearance of these

a]>pellees was by their interA'ention filed in the District

Court, December 29th, 1903. The assignors of the ])resent

ajipellant appeared in the District Court January fith,

1904, with an answer to the intervention of ths appellees

(printed record, page 38). This was the first time an issue

was presented to the District Court for its judicial deter-

mination relating to the distribution of th? fund recov-

ered in the main suit. Attention is called to the several

orders distributing the fund in the registiy of the court

set forth in the record from j^ages 4:7 to T)?, showing that

the fund was distributed by agreement of the jiarties, ex-

ce]iting that portion set aside to be held subject to the

rights of these appellees. The decree distributing the

fund so reserved to the English underwriters was entered

September 14th, 1904. (Printed record, ])age 58.) This

decree was entered without the taking of any evidence.

As above ])ointed out, this whole distribution was the re-

sult of agreement, and not judicial action. While it does

not appear upon the face of the deci-ee awarding the fund

now in controversy to the appellees that this decree was

entered by agreement, it nevertheless must have been so

entered, because no evidence was ever taken bearing u]wn

the issues before the court. T may state at this time, in a

professional way, a fact which does not appear upon the

face of the record: that this decree was entered upon the



oral statement of the proctors of the respective parties, to

the effect that the only question in controversy was wheth-

er or not these appellees were barred by their failure to

appear earlier in the proceeding, and on that point the

court held against the assignors of the appellant, and the

decree was accordingly entered without any evidence be-

fore this court. We respectfully submit that it must be

presumed that the decree of the District Court was with-

out error. In other words, it inust be presumed that the

District Court acted properly in the premises. It follows,

therefore, that the decree of the District Court should be

ailfii'med. The report of the arbitrator and the facts placed

before the arbitrator at a time when these appellees were

not parties to the litigation are not evidence. These ap-

pellees have had no opjiortunity to meet in any way the

facts stipulated between the parties to the arbitration. No

evidence was taken before the arbitrator. Certain facts

were sti]>ulated by the ])arties to the agreement to arbi-

trate ; certainly those facts are in no manner binding upon

these appellees.

Appellant states in his brief, at the bottom of page 2,

that it appears from the record and it is a fact that the

assignors of the appellant herein had not been paid from

said award the amount theretofore paid by them upon

their valued policies to the Puget Sound & Alaska Steam-

ship Company. It is respectfully submitted that nothing

in the record shows how much money was paid the Puget

Sound & Alaska Steamship Company by these insurers.

There is nothing to show that the insurers had not been

fully reimbursed. The appellant in his statement sets up



a hypothetical case not supix)rted by any evidence, and

then claims a decree upon the basis of that hy|>othesis.

From' the decree, in the absence of any testimony cer-

tified to this court, it must be ]>resumed tliat these appel-

lees established to the satisfaction of the court the facts

stated in their intervention. These facts are as follows:

(1) August 6th, 1898, the Merchants' Marine Insur-

ance Company issued on the steamship "City of King-

ston" a policy amounting to fifteen hundred pounds ster-

ling.

(2) After loss of the ship that Company paid the

amount of the policy to the insured, the owner of the

steamer.

(3) The policy "was in form what is known as an

open policy." (Printed record, page 36.)

(-!) The Lloyd underwriters on August 6th, 1898,

issued a policy on what is known as the Lloyd foiin, in the

sum of one thousand and five pounds sterling, on the

steamer "Kingston," distributed among the several in-

teivenors in the amount stated.

(5) Tlie amount of the policy, after the loss of the

"Kingston," was ]>aid to the insured.

(6) The policy was in the ordinary Lloyd form of

"open policy."

The answer of the intervening Insurance Companies,

whose assignee is the appellant in this proceeding, alleges
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tbe issuance of the several policies on which the present

claim is based, simultaneously with the issuance of poli-

cies by the appellees. Construing the pleadings together,

it appears that the St. Paul Fire tS: Marine Insurance Co.

simultaneously issued an open policy in the sum of

$4,800.00. The intervening complaint alleges that the

open policy insurers had knowledge of the valued policies,

but there is no proof whatever to support that allegation.

The intei'^'ening complaint also alleges that the suit was

l^rosecuted at the expense of the valued policy underwiit-

ers. Tliat allegation is not supported by any evidence,

and the decree entered with the consent of the intervenors'

proctor shows the contrary. Paragraph 2 of the decree,

page 3'2, shows that the libelant ]>aid out in the expenses

of the suit $1,617.4^1. while the expenses of the ]iroctors

of the undei*writer amount only to $132.11.

Eliminating from the answei' of the intervenors the

allegations relating to knowledge, and relating to the pros-

ecution of the main suit, inserted in the pleadings for the

puipose of working an estoppel against the claim of the

appellees, we respectfully submit to the court that the

appellant has no standing before this court, on the face

of the pleadings, which, taken together, state the follow-

ing facts:

(1) The ship insured was worth $140,000.00.

(2) Tlie owners placed upon the ship simultaneously

jxylicies amounting to approximately $92,000.00. Of this

amount $16,700.00 were open policies and $75,000.00 val-

ued policies.
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(3) Tlie salvage recovered, amounting to $59,015.00,

was based upon a valnation of $140,000.00, the actual value

of the ship.

Upon these facts the appellant contends that the open

policy underwriters should be barred from the right of

subrogation and the right to i)articipate in the salvage,

because by a secret agreement between the insured and

the valued policy undei'writers the value of the ship as

between those parties was stipulated at the sum of $75,-

000.00. In other words, the appellant contends that it was

within the poweii of the insured and certain of the under-

writers, by an agreement between themselves, to defeat

the equitable rights of certain other underwriters.

"The doctrine of subrogation * * * cannot be

evoked to consummate injustice ; it does not permit one

party to secure an unfair advantage over the other. It

does not permit tlie insurer to sjieculate or ])rofit or drive

an unconscionable bargain."

"Tlip Lhinpsfou," 130 Fed. 749.

"The right of subrogation is not founded on contract.

It is a creature of equity: is in force solely for the ])ur-

pose of accomplishino- the ends of substantial justice; and

is independent of any coiitiactoial relations between the

parties.
'

'

Memphis etc., Hriilroarl r. Doir, 120 U. S. 287,

301.

The contract of insurance is a contract of indemnity.

The insurer stands in the relation of surety. When the

insurer has paid to the insured the principal o))ligation,
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he has the unqualified right to pursue any wrongdoer who

has been instrumental in causing the loss, for reimburse-

ment; and if the insured pursues the wrongdoer, the in-

surer is entitled to the proceeds of tha recovery.

Liverpool, etc., r. Phoenix, 129 U. S. 397.

The right of subrogation and participation in salvage

being independent of contract, and being a right founded

exclusively in equity, it was not within the power of the

insured to contract that right away from the o])en policy

insurers by secret stipulation with other underwriters,

making them valued policy insurers. This argument is

borne out by the opinion of Hon. William G. Choate, to

whom, as an arbitrator, was submitted this identical ques-

tion by the assignors of the appellant and the 8t. Paul

Pire & ]\Tarine Insurance Company, in this case. That

opinion is ]>art of the files in this court. Mr. Choate says:

"The underwriter of the open policy foT $4,800.00

who has paid the amount of his policy would apparently,

unless precluded by the special clause, "Warranted free

from all average and salvage," be entitled to ]>articipate

with the valued policy underwriters in, the recovery. lie

is not bound and could not be affected by the agreement

as to value made between the valued policy underwriters

and the ownere. His policy was not made subject to theirs,

nor is it shown that when he issued his policy he had any

notice of theirs. So far as he is concerned and as between

him and the owner, the fact must be taken to be that the

"City of Kingston" was of the value of $140,000.00. As

between him and the owner, he took that proportion of the

risk which $4,800.00 bears to $U(),0{)(t.on, or about l-29th
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part, and as between liim and tlie owner tlie owner was its

own insurer for tlie residue, or about l28-29tlis.

"The riglit to salvage must follow the liability for

loss whieh is in the proportion which the sum underwrit-

ten bears to the whole value at risk, if there be nothing in

the particular policy requiring a different rule.

''Whifuru r. Ins. C,>., 15 :\rd. "297, 309.

"Does the clause 'Warranted free from all average

and salvage' affect the right of this underwriter to par-

ticipate in the fund? Damages thus recovered are ]>rop-

erly designated '"Salvage." (See Sea I us. Co. r. Hadden,

13 Q. B. D., 706, [188-4].) What is the meaning, then, of

'Warranted free from salvage':' This clause is construed

as intended for the protection of the underwriter against

certain charges. The word 'average,' used in the same

clause, covers partial loss. 'All average' also includes in

such a clause 'Geneial average charges.' The word 'sal-

vage' in this warranty is used to protect the underwriter

against all claims for salvage service or expenses to which

he might be, subjected under other clauses of the ]iolicy.

He is not to be called on for any share of such salvage

charges or expenses. The clause, taken as a whole, does

not import anything beyond his protection from charges

or losses of the nature described. If the purpose had been

to exclude the underwriter from the b9nefit of salvage,

another expression common in jiolicies, 'without benefit of

salvage,' would probably have been us?d. A stii)ulation

that the underwriter shall be free from all salvage charges

does not imply an intention that he shall not have the

benefit of any net salvage to which on equitable j)) incii)les

he might be entitled, and which indeed it is necessary to

take into account in detei'mining the proper proportion of

the loss which he should bear. For an exposition of the

meaning of such a wai'ianty, see Tvser's Losses in ^Marine
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Insurance, Sees. 248, 241), 249(a). See, also, Cory v. Burr,

8 App. Cases, 395. I think, therefore, no intention to

waive the benefit of salvage is found in this policy, and

that the underwriter is entitled to participate in the sal-

vage recovered. While he is not to be called upon to pay

salvage expenses, this does not aifect the equity which he,

like all other underwriters, must recognize, that the fund

must be ajiplied in the first instance to pay the expenses

of its recovery. Indeed, there is no salvage, properly

speaking, except net salvage.

"The rule of adjustment in such a case of partial in-

surance is that each underwriter making such partial in-

surance is entitled to that proportion of thesalvage which

the amount of his policy l>ears to the whole amount at

risk; in this case, the proportion of $4,800.00 to $140,-

000.00, the value of the ship. If there had been other open

policies aggregating, with this policy for $4,800.00, $140,-

000.00, and all had been paid in full, then the total net

salvage must clearly be apportioned ratably between all

the policy underwriters. Thus only would the owner have

received full payment of his loss and no more, and at the

same time each underwriter have borne his proper pro-

portion of it. It can make no difference in principle that

the owner instead of taking out other policies chooses to

be his own insurer for the residue of the value of his ship,

or if instead of doin'g so he makes special contracts of in-

surance by which the share of the salvage which would go

to him as between him and this particular underwriter is

transferred to other insurers, as in this case. Nor can the

underwriters who issued the valued policies object that

the owner cannot ]>rocure other insurance by open policies

and such open policies being taken out without any right

of objection on the part of the valued jwlicy underwriters,

it necessarily follows that the equity of the ouen policy

tO' share in the salvage, one of the common consequences of
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sueh insnianco must rpiiiain unimpaired, and instead of

taking- the whole salvage the valued jwliey underwriters

lake only what the owner has to transfer to them, namely,

the whole net salvage, less the equitable share of the open

])oliey underwriter."

In eonelusion, we submit that it appears to the writer

that the appellant's assignors have already received

out of this salvage more than their just proportion.

TheiY insured tlie "Kingston" against loss, whether

caused by the perils of the sea, the negligence of her own

crew or the negligence of the crew of another vessel. It

was adjudicated in the main suit that the loss of the

"Kingston" was attributable jointly to the negligence of

her own crew and to tlie negligence of the crew of the

"Glenogle. " Had the "Glenogle" been the sole offender,

the judgment would have been for $] 40,000.00 in place

of $70,000.00, less one-half the damage sustained by the

"Glenogle," which was the decree in this court.

Upon the principles of e(iuity hereinbefore discussed,

the insurer is entitled only to an equitable pro]X)rtion of

the fund recovered from the wrongdoer. If the fund re-

covered had been the total value of the shij), the Insur-

ance ComiJanies would have been entitled to reimburse-

ment, and no more. The insured would have been entitled

to the surplus.

"The Lirin(;ston/' 130 Fed. 746.

The fund recovered was cut down from $140,000,00,

the full value of the ship, to $59,015.00, by reason of con-

tributing fault of the crew of the "Kingston." Does it
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not appear equitable that the Insurance Companies should

bear a proportional part of the loss occasioned by negli-

gence of the crew of the "Kingston," against which they

have no indemnity from the offending vessel ?

In England it is held that valued policy insurers are

entitled to the full salvage recovered, even though it be

more than the amount of the insurance paid. That rule

has been discarded in this counti-y as inequitable and un-

just. The English rule was followed by the District Court

of New York in the case of " TIte Liviugsfon," but the

case was reversed by the Circuit Court of Appeals and a

more just and equitable doctrine was substituted.

Applying the logic of Judge Coxe in his opinion in

the Circuit Court of Appeals, the valued policy holders

should not be pennitted to take advantage of the stipula-

tion between themselves and the owner of the shi]> as to

the ship's value, and to base thereon claim for a sum of

money recovered ui)on the basis of a larger actual valua-

tion. It is well settled that the insured is bound by his

stipulation as to the value of the ship on all questions

arising between himself and the insurer, but it does not-

appear equitable that an indemnity recovered from a

wrongdoer should not be apportioned according to the

stipulated value of the shi]> and the actual valu? which

is the basis of the recovery? Authorities giving to valued

policy underwriters the benefit of the actual value in ex-

cess of the stipulated value have for their basis tho

English rule now generally repudiated in this coun-

try. The opinion of the Circuit Court of Appeals in

"The Lwingston" repudiating the English rule hail not
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been rendered when Judge C'hoate wrote his opinion as

arbitrator between the owner of the "Kingston," the val-

ued policy undei-writers and the St. Paul Fire & ^Marine

Insurance Company, on file in this case.

We respectfully submit that there is no error in the

decree of the court below to the prejudice of the appel-

lant, and that the decree should therefore be affirmed.

B. S. GROSSCUP,
Proctor for Appellees.

L. S. B. SAWYEK,
Of Counsel.




